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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as

the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :

(1) Wwwmﬁmmgmaﬁmmﬁéwwmﬁaﬁﬁ
q@aﬂmﬁw—ma%umwa%mgﬂﬁmsﬂéﬁ'mvﬁmww,
foreq HaTed, <o AT, fﬁeﬁﬁm,ﬁﬁﬂqmﬂﬂ?,ﬁmﬂﬁ,?ﬁﬁ?@ﬁ:ﬂoomﬁ

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) in case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory mﬁid@( s
India of on excisable material used in the»manufacture of the goods which are exported t‘gaa“hy._ weres
country or territory outside India. .
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

A1 gob, DE1T IR Yoo T FaATHR AdIelrd =AAHRor & wicr Jrdiet—

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) ST SAET Yob AR, 1944 PV RT 35— 001 /36—F o Ifeia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribu‘nal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(ij (a) above.
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated v
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One.copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended. '
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(0 amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals. pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) sﬂaﬁ%rﬂiu%mqﬁmuréiw&mﬁQwamQﬁﬁmmﬁaﬁaﬁr?ﬁnﬁrﬁﬁvaw
éﬁm%meaﬁmmmﬁaaaammo%wwzﬁrmm%l
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, Oz
penalty, where penalty alone is in dispute.” _ R
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ORDER-IN-APPEAL

S Appeal No Period involved Duty involved Penalty involved
No
1 | 141/Ahd-III/16~ April 2010 to Rs.1,39,71,470/- | Rs.1,39,71,470/-
17 Dec.2014
January 2015 to July | Rs.10,62,911/- Rs.1,06,290/-
2015

2 02/GNR/17—18 August 2015 to Rs.45,75,248/- Rs.45,75,248/-
) February 2016

3 | 142/Ahd-I1/16- April 2010 to
17 Dec.2014 - Rs.5,00,000/-

The appeal mentioned at Sr.No.1 and 2 mentioned above have been filed by

M/s Duke Plasto Technique Pvt Ltd, Palanpur [hereinafter referred to as “the
appellant"] against Orders-ih—Original No.AHM-CEX-003-ADC-DSN-042-043-16-17

dated 01.12.2016 and 01/AC/CE/Meh/2017 dated 20.04.2017 [impugned orders] ’

passed by the Additional Commissioner of Central Excise, Ahmedabad and Assistant
Commissioner of Central Excise Division, Mehsana [adjudicating authorities]
respectively. The appeal mentioned at Sr.No.3 has been filed by Shri Dineshbhai
Patel, Director of the appellant against Order-in-Original No.AHM-CEX-003-ADC-
DSN-042-043-16-17 dated 01.12.2016 supra.

2. Briefly stated, the facts of the case are that the appellant is engaged in

manufacture of PVC pipes, submersible pumps and electrical motors. Based on _
scrutiny of records of the appellant by the jurisdictional Central Excise officers, it-.

was observed that the appellant were purchasing completely manufactured S.S
submersible pump and availing Cenvat credit thereon; that the said submersible

pump was cleared by them along with electrical motors as pump set, by availing .

concessional rate of duty under notification No.12/2012-CE dated 7.03.2012.
Scrutiny of records revealed that the appellant had availed Cenvat credit amounting
to Rs.58,17,515/- for the period from April 2014 to July 2015 and Rs.21,89,018/-

for the period from August 2015 to February 2016 wrongly on bought out -

submersible pump under which no manufacturing activities was done and short paid
amounting to Rs.92,16,866/- and Rs.23,86,230/- for the above referred periods
respectively, by availing notification No.12/2012 ibid wrongly on clearance of said
bought out submersible pump 'along with electric motors as Pump set. Accordingly,
a show cause notices were issued for the relevant periods to the appellant for
reversal of Cenvat credit wrongly taken and demand of short paid duty with interest
and imposition of penalty thereof. The appellant has paid an amount of
Rs.71,56,766/- towards demand and Rs.10,00,000/- towards intereét during

investigation of the case. %‘
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3. Later on, vide the impugned orders, the adjudicating authorities has ordered
for reversal of Cenvat credit taken wrongly/confirmed’ demand with interest and
imposed penalties as mentioned in the table above, under Rule 15 of Cenvat credit
Rules, 2004 read with Section 11 AC of the Central Excise Act, 1944. A penalty of
Rs.,5,00,000/- was also imposed on Shri Dineshkumar Patel, Director of the -
appellant under Rule 26 of the Central Excise Rules, 2002 .

4, Being aggrieved, the appellant has filed the appeals mentioned at Sr.No.(1)
and (2) of the above table to set aside the recovery of Cenvat credit/demand of
duty with interest and penalty imposed thereof. Shri Deneshkumar Patel has filed
the appeal mentioned (3) of above tablel to set aside the penalty imposed on him.
They have filed these appeals on the following grounds:

e The pump sets cleared by the are customized as per the demand of
customer; that the electrical motor is manufactured depending upon the
configuration of pump as per the requirement and pump sets are then tested
together to ensure the customers demand are met with; that the activities
under taken by them are clearly amounted to manufacture and accordingly, .
the submersible pumps are their inputs.

e The law makes no distinction between a manufactured items cleared as an
assembled integral unit or cleared as part in an unassembled form, because
whether an item is fully put together or cleared as parts is merely a matter of
convenience of packing and transport; that what is relevant for the purpose
of classification/valuation and duty of the product under the law; the product
cleared by the appellant was a pump set and not merely the components like
pumps and motors as erroneously understood by the department.

e The bought pump is being a part of new manufactured commodity i.e pump

. sets, the said goods are eligible for taking Cenvat credit and the final product
cleared by availing concessional rate of duty is proper and correct. Therefore,
the whole demand with interest is not sustainable.

e Since there is no specific allegation of suppression of facts or w1| full mls-
statements, extended perlods cannot be invokable and no penalty is
imposable. ’

e The appellant has relied on certain case laws in favour of their arguments.

5. A personal hearing in the matter was held on 01.11.2017. Shri Paritosh R
Gupta, Advocate appeared for the same and reiterated the grounds of appeal. The
learned Advocate further relied on citation in case of M/s Walchandnagar Industries
Ltd [2014-311-ELT-274 Tri. Mum].

6. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandums as well as at the time of personal

hearing.

7. It is mainly alleged in the impugned orders that since there is no

manufacturing -_activities undertaken on the bought out goods viz. Bare

pumps/submersible pump, it cannot be considered as their input-and no Cenvat
credit on such goods is admissible to the appellant; that when no manufacturing .

activities is undertaken on the said bought goods and cleared as such with their
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own manufacturing goods i.e electric motor, concessional rate of duty under the

‘notification supra is not admissible to them. The adjudicating authorities have relied

on Hon'ble Supreme Court's decision in the case of M/s Delhi Cloth & General Mills
[1977 (1) ELT-J 199]; M/s Kores India Ltd [2004 -174- ELT 7] and Hon'ble High

Court of Allahabad in case of M/s Honda Siel Power Products Ltd [2016-332-ELT |

222] wherein it has been held that “"manufacture” means bringing into existence a
new substances known to the market and not merely producing some change in a

substance; that a process amounts to manufacture only when due to it original

identity of products undergoes transformation and it becomes a distinct and new .

product.(

8. 'On other hand, the appellant has contended that their activities are very

well within the meaning of “manufacture” as the pump sets cleared by the are |

customized as per the demand of customer and the electrical motor is
manufactured by them depending upon the configuration of pump; that accordingly
they had taken cenvat credit correctly and cleared the final goods on concessional

rate of duty. They relied on the decision of Hon'ble Tribunal in case of M/s .

Walchandnagar Industries [2014 (311) ELT 274-Tr.Mum]; Hon'ble Supreme Court
decision in case of M/s ] G Glass [1998 (97) ELT 5] and -CBEC’s Circular
No.224/58/96-CX dated 26.06.2016.

9. From the facts of the case, I observe that the issue involved in these case
are as to whether the appellant is eligibfe for [i] availing Cenvat credit on bought
out goods viz. submersible pumps - which said to be not undergone any
manufacturing activities while clearing with goods viz. electric motors manufactured
by them; and [ii] eligible for the benefit of reduced rate of Excise duty as granted
under Notification No. 12/2012-C.E., dated 17.3.2012, more specifically under Sr.
No. 235, while clearing the submersible pump and electric motor in a single

package. Before deciding the above issue, it is to be decided firstly as to whether

the clearance of above said bought items (bare pump/submersible pump) along
with appellant’s own manufactured goods (electric motors) in a single package is
amounts to manufacture or otherwise.

10. The factual matrix which is undisputed that the appellant are manufacturer
of submersible pumps and electrical motors falling under Chapter Heading No. 84

during the material period. It is also undisputed that the appellant is also

purchasing Bare pumps/Submersible pumps from various manufacturers on
payment of duty in fully manufactured condition; that after necessary testing and
‘painting, such bought out goods are cleared along with their own manufactured

electric motors in their packaging as a “Pump Set”, by classifying under chapter .

8413 of Central Excise Tariff Act and availing concessional rate of duty under
Notification No.12/2012-ibid. %,
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11. I observe that the adjudicating authorities have discussed the term
“manufacture” at lengthy, based on Hon'ble Supreme"‘fcdi.lrt's judgment in case of
M/s Delhi Cloth & General Mills and M/s Kores India Ltd supra, hence not |
reproduced the gist of the judgments. According to the decisions of Hon'ble Court,
in case of M/s Delhi Clotgh & General Mills, manufacture means bringing into
existence a new substance known to the rﬁarket and not merely producing some
change in a substance. The decision of M/s Kores India Ltd mandates that for a
process to be called as manufacture, a new and distinct product/article should be
emerged during the process. In the instant case, the appellant undertakes the
activities of testing, repainting on the bought out goods which do not bring out any
change in the original character. Further, it is an admitted fact by the appellant that

-they had not undergone any process on the bought out goods except testing and

painting; that such bought out goods duly tested and painted are repacked with
their own manufactured goods. |

12. I further observe that the Hon’ble High Court of Allahabad has decided a
similar issue in case of M/s Hond Siel Power Products Ltd [ 2016 (332) E.L.T. 222
(All.)], wherein it has been held that :

“Placing bought out P.D. Pump and own manufactured I.C. Engine in a single carton -
Whether amounting to manufacture - A clear finding of fact, based on evidence and
relevant material, recorded in adjudication order that aforesaid bought out item and
own manufactured item complete in all respects including carrying respective user
manuals - These items also carrying logo and label of respective manufacturers in
their individual packing - Tribunal erred in setting aside adjudication order without
considering and discussing aforesaid factual finding and evidence - Tribunal ignoring
fact of clearance of own manufactured item on payment of duty while not paying any
duty when same merely placed in carton along with bought out item - Merely putting
together one bought out item with own manufactured item in one carton, not -
amounting to manufacture as no new item coming into existence -"
13. From the . admitted facts by the appellant, it is apparent that no
manufacturing process took place in respect of the bare pumps/submersible pump
in the factory of the appellant, except testing and painting; that such bought out '
pumps were not used within the factory of production for the manufacture of pump
set. Therefore, in view of definition of “manufacture” as defined in the Hon'ble
Supreme Court’s judgment and clear finding of Hon’ble High Court of Allahabad
supra, 1 am of the considered opinion that clearing of own manufactured electric
motors by placing them in a carton containing bought out pump does not amount to

‘manufacture of pump sets.

14, The appellant has relied on Hon'ble Tribunal’s judgment in case of M/s
Walchandnagar Industries Ltd supra. Since the said case speaks the issue relating
to inclusive of value of bought items and supplied to the customers in terms of their
purchase order, hence not applicable to the facts of the instant case. Further, the
appellant has cited CBEC's Circular dated 26.06.2996 which is also not relevant to
the facts of the instant case as the said circular clarifies the classification of power

driven pump. Further, in the instant case, the bought out bare pump/submersible
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pump and electric motors manufactured by the appellant are separate products and

merely packed together cannot be termed as power driven pump.

15.  Now, the question arises regarding availment Cenvat credit. on bought out -
goc;ds viz. bare pumps/submersible pumps and concessional rate of excise duty
avalled by the appellant under Notification No. 12/2012-C.E., dated 17.3. 2012, on
clearance of bought out goods along with electric motors manufactured by them as

a “Pump Set”.

16. As per Cenvat Credit Rules, Cenvat credit on inputs can be availed when it
used in the manufacture of final products. As already discussed above, the process -
of bought out goods are not amounts to manufacture. In the circumstances, the
said bought out goods cannot be considered as their inputs within the definition of
inputs given under Rule 2 of Cenvat Credit Rules. Therefore, the credit taken on
such goods are not eligible to the appellant and the adjudicating authorities have - O
rlghtly denied the same and ordered for its reversal with interest. Further, the
appellant are manufacturing and clearing electrical motors, by paying rate of duty
under Central Excise Tariff Act. However, while clearing the said electrical motors
along with bought pumps, declaring as “pump set”, the appeliant- pays duty at -
concessional rai:e of duty under notification No.12/2012-CE supra. When the bought
. pump are not their inputs and also not undergoes any manufacturing activities, the
electric motors are not eligible for concession rate of duty. Accordingly, the benefit
of the notification supra is not available to the appellant in respect of electrical '
motors cleared with bought out Pumps as Pump Sets. Therefore, I hold that the.
appellant should have discharged the duty liability on the electric motors at full rate
of duty and the adjudicating authority has rightly denied the benefit of notification
supra and demand the short payment of duty with. interest. Q

17. As regards penalty, I observe that the adjudicating authorities have has
imposed penalty on the appellant as well as Shri Dineshbhai Patel, Director of the
appellant. In view of above discussfon, 1 observe that the act of the appellant |
resulted in wrong. availment of Cenvat credit amounting to Rs. 58,17,515/- and
Rs.21,89,018/- and short payment of excise duty amounting to Rs. 92,16,866/-
and Rs.23,86,230/-. Looking into the apt of the case, penalty is imposable in the

instant appeals, therefore, do not require any interference.

18. As regards penalty imposed on the Director of the appellant, I observe that
the involvement of Shri Dineshbai Patel, Director -of the appellant in wrong
availment of Cenvat credit and short payment of duty stand established in view .of
facts and circumstances of the case. In his statement dated 28.09.2013, he has

these pumps cannot be “input” to the motors thery are manufacturing. This shqﬁg
that Shri Patel was well aware of everything and dehberately acted to take me(l
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credit. In the circumstances, the adjudicating authority has correctly imposed the

penalty on Shri Dineshbhai Patel and do not require any-interference.

19. In view of above discussion, I reject the appeals filed by the appellant and

partly allow the appeal filed by Shri Dineshbhai Patel, Director of the appellant. A:{ﬁ

N s
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the three appeals are disposed of accordingly.

(ZaT QAT)
g (314w )
Date: /11/2017.
Attested
2> Ao
(Mohanan V.
Superintendent (Appeal)
By RPAD
To

M/s Duke Plasto Technique Pvt Ltd
At Badarpur, Deesa Highway, Palanpur.

shri Dineshbhai Patel, Director
M/s Duke Plasto Technique Pvt Ltd
At Badarpur, Deesa Highway, Palanpur.

to:- :

The Chief Commissioner, CGST Zone, Ahmedabad.

The Commissioner, CGST, Gandhinagar

The Additional Commissioner, Gandhinagar.

The Addl./Joint Commissioner, (Systems), CGST, Gandhinagar
The Dy. / Asstt. Commissioner, CGST ,Division -Gandhinagar
Guard file. ’ :
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